DEPARTMENT  OF 
AGRICULTURE 

Soil  Conservation  Service 


PROTECTION  OF 
WETLANDS 

Implementation  of  Executive 
Order  11990 


PR^OUPT.Y  published  DOCUMENTS 


Listed  below  are  other  documents  on  implementation  of  Ebcecutive  Orders  11988 
and  11990  previously  published  in  the  FEDERAL  REGISTER: 


Agency 

Small  Business  Administration . 

Army  Department,  Corps  of  Engineers . 

General  Services  Administration.  Public  Buildings 

Service . . . 

Treasury  Department . 

Agriculture  Department,  Soil  Conservation 

Service . 

Interior  Department,  Fish  and  Wildlife  Service  .... 

Tennessee  Valley  Authority . . . 

National  Aeronautics  and  Space  Administration ... 
Interior  Department.  Office  of  the  Secretary  ........ 

Agriculture  Department,  Office  of  the  Secretary .. 
Transportation  Depuiment,  Office  of  the 
Secretary . . 


1978 

Date  of  Issue 

May  24 
May  24 

May  24 
May  24 

June  2 
June  2 
June  2 
Jime  9 
June  9 
Jime  9 

June  22 


Vol.  43  FR. 
Page  No. 

22298 

22306 

22309 

22311 

24223 

24225 

24228 

25317 

25319 

25322 

27148  ^ 


FfDERAL  REGISTER,  VOL  43.  NO.  127— FRIDAY,  JUNE  30, 1«7I 


PROPOSED  RULES 


28787 


[3410-16] 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Sorvko 

{7  CFI  Port  650] 

COMPLIANCE  WITH  NEPA 

Rokitad  Environmental  Concomt 

AGENCY:  U.S.  Department  of  Agri¬ 
culture.  Soil  Conservation  Service 
(SCS). 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  rules 
codify  SCS  policy  for  compliance  with 
Executive  Order  11990,  Protection  of 
Wetlands  in  SCS  assisted  programs. 
They  describe  the  policy  and  general 
constraints  placed  on  SCS  personnel 
when  considering  the  protection  of 
wetlands  in  carrying  out  SCS  assisted 
actions  in  programs  administered  by 
SCS.  Handbooks  and  internal  guide¬ 
lines  of  SCS  are  being  revised  and 
amended  to  address  the  specific  proce¬ 
dural  details  of  compliance  with  E.O. 
11990. 

DATE;  Comments  are  due  on  or 
before  July  31,  1978. 

ADDRESS:  Interested  persons  are  in¬ 
vited  to  submit  written  comments,  sug¬ 
gestions,  etc.,  to:  Victor  H.  Barry,  Jr., 
Deputy  Administrator  for  Programs, 
Soil  Conservation  Service,  U.S.  De¬ 
partment  of  Agriculture,  P.O.  Box 
2890,  Washington,  D.C.  20013,  tele¬ 
phone  202-447-7245. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Glen  H.  Loomis,  Director,  Environ¬ 
mental  Services  Division,  Soil  Con¬ 
servation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2890,  Wash¬ 
ington,  D.C.  20013,  telephone  202- 
447-3839. 

SUPPLEMENTARY  INFORMATION: 
On  May  24,  1977,  the  President  issued 
a  comprehensive  environmental  mes¬ 
sage  that  included  E.O.  11990.  Section 
8  of  this  E.O.  states: 

The  provisions  of  section  2  of  this 
order  shall  be  Implemented  by  each 
agency  not  later  than  October  1,  1977. 

The  Coil  Conservation  Service’s  pro¬ 
posed  rules  for  the  protection  of  wet¬ 
lands  are  general  and  address  all  Fed¬ 
eral  assistance  programs  administered 
by  SCS.  Handbooks  and  internal 
guidelines  of  SCS  are  being  revised 
and  amended  to  give  specific  details 
for  agency  compliance. 

Implementation  of  these  rules  will 
not  have  significant  consequences  for 
the  economic  and  social  well-being  of 
oui  society.  Therefore,  a  regulatory 
impact  analysis  will  not  be  necessary 
in  accordance  with  E.O.  12044,  Im¬ 
proving  Government  Regulations, 
dated  March  23.  1978. 

Aothority:  7  CFR  2.62:  Executive  Order 
11990. 


Dated;  June  26, 1978. 

R.  M.  Davis, 
Administrator, 
Soil  Conservation  Service. 

A  new  §650.26  is  added  to  Subpart 
B,  Related  Environmental  Concerns  as 
follow's; 

§  6.50.26  Protection  of  wetlands. 

(а)  Scope.  (1)  Because  of  the  fragile 
nature  of  wetlands,  human  activity 
can  and  often  does  inflict  lasting 
change  on  them,  sometimes -seriously 
altering  their  natural  functions.  Mil¬ 
lions  of  acres  of  the  Nation’s  original 
wetlands  have  been  impaired  or  con¬ 
verted  to  other  uses.  Extraordinary 
care  and  effort  are  required  to  protect 
the  remaining  aquatic  ecosystems. 

(2)  Wetlands  moderate  extremes  in 
waterflow  and  have  value  as  natural 
flood-control  mechanisms.  They  aid  in 
water  purification  by  trapping,  filter¬ 
ing,  and  storing  sediment  and  other 
pollutants  and  by  recycling  nutrients. 
Many  serve  as  ground-water  recharge 
areas.  All  function  as  nursery  areas  for 
numerous  aquatic  animal  species  and 
are  critical  habitat  for  a  wide  variety 
of  plant  and  animal  species.  Wetlands 
produce  economically  important  crops 
of  fur,  fish,  wildlife,  timber,  wild  rice, 
wild  hay,  wild  cranberries,  and  other 
products.  Many  return  profits  through 
fees  for  hunting,  fishing,  and  trapping 
privileges. 

(3)  The  plants  that  grow  in  tidal 
marshes  and  other  estuaries  yield  the 
nutrients  required  to  sustain  high 
yields  of  aquatic  life.  Tidal  and  wind 
currents  redistribute  the  nutrients  and 
sediments  throughout  the  aquatic 
areas,  thereby  helping  to  maintain  the 
substrate  for  all  creatures  using  these 
areas.  Tidal  marshes  and  other  estu¬ 
aries  are  a  primary  base  for  many  of 
the  Nation’s  marine  and  maritime 
commercial  and  sport  fisheries.  A 
large  number  of  saltwater  finfish  and 
shellfish  spend  some  phase  of  their 
lives  in  such  areas. 

(4)  Riparian  wetlands  similarly  sup¬ 
port  adjacent  or  downstream  aquatic 
ecosystems  in  addition  to  the  complex 
web  of  life  within  those  aquatic  envi¬ 
ronments.  Bordering  marshes,  for  ex¬ 
ample,  provide  the  spawning  areas  re¬ 
quired  by  northern  pike  to  maintain 
their  populations  in  associated 
streams,  rivers,  lakes,  and  reservoirs. 

(5)  Various  kinds  and  degrees  of 
management  may  be  required  to 
insure  desired  stages  of  productivity  of 
existing  wetlands.  Management  in¬ 
volves  manipulation  of  plant  species 
and  densities  through  measures  such 
as  water  depth  control,  burning,  graz¬ 
ing,  and  mow’ing.  Offsite  measures  are 
often  essential  to  control  wind  and 
water  erosion,  to  minimize  sedimenta¬ 
tion,  to  maintain  optimum  salinity, 
and  to  divert  pollutants. 

(б)  On  the  other  hand,  many  w'et- 
lands,  if  drained,  could  be  used  as 


prime  cropland  fro  the  production  of 
food  and  fiber.  It  is  important  to 
assess  long-term  needs  for  protection 
of  environmental  resources  for  the  en¬ 
joyment  and  well-being  of  future  gen¬ 
erations  and  to  reach  a  balance  with 
projected  needs  for  food  and  fiber. 
The  resource  inventory,  interpreta¬ 
tion.  and  planning  assistance  provided 
by  the  SCS  is  of  value  in  helping 
achieve  this  balance. 

(b)  Applicability.  This  policy  applies 
to  SCS  technical  and  financial  assist¬ 
ance  w'hich  will  result  in  new  construc¬ 
tion  in  wetlands  types  1  through  20  as 
described  in  Circular  39  of  the  U.S. 
Department  of  the  Interior,  Pish  and 
Wildlife  Service,  published  in  1956  and 
republished  in  1971.  These  rules  do 
not  apply:  (i)  to  lands  artificially  diked 
and  flooded  to  produce  commercial 
crops  of  domestic  rice,  wild  rice,  or 
cranberries,  nor  to  previously  wet  soils 
converted  to  other  substantially  irrev¬ 
ocable  uses,  and  (2)  where  SCS  com¬ 
mitments  were  made  prior  to  May  5, 
1975. 

(c)  Policy.  (1)  'The  environmental  as¬ 
sessment  (7  CFR  650.3(a)  and  650.4) 
made  in  the  early  stages  of  planning 
will  Identify  the  effects  of  proposed 
actions  that  will  occur  in  wetlands. 
The  environmental  assessment  identi¬ 
fies  and  evaluates  practicable  alterna¬ 
tives  to  avoid  action  which  may  de¬ 
stroy  or  degrade  wetlands.  It  will  also 
identify  actions  which  may  preserve 
and  enhance  natural  and  beneficial 
values  of  wetlands.  In  compliance  with 
section  5  of  E.O.  11990,  the  following 
factors  are  among  those  considered  in 
the  environmental  assessment: 

•  •  •  public  health,  safety  and  welfare,  in¬ 
cluding  water  supply,  quality,  recharge,  and 
discharge;  pollution,  flood  and  storm  haz¬ 
ards;  and  sediment  and  erosion. 

The  environmental  assessment  will  evaluate 
the: 

•  *  *  maintenance  of  natural  systems,  includ¬ 
ing  conservation  and  long  term  productivity 
of  existing  flora  and  fauna,  species  and 
habitat  diversity  and  stability,  hydrologic 
utility,  fish,  wildlife,  timber,  and  food  and 
fiber  resources. 

The  assessment  will  consider: 

•  •  •  other  uses  of  wetlands  in  the  public  in¬ 
terest,  including  recreaticnal,  scientific,  and 
Cultural  uses. 

(2)  Compliance  with  Sections  Ha) 
and  2(a)  of  E.O.  11990. 

It  is  the  general  policy  of  SCS  to  aid 
in  protecting,  maintaining,  managing, 
and  restoring  wetlands  to  assure  the 
continued  realization  of  their  benefi¬ 
cial  values.  Within  this  general  policy 
and  on  the  basis  of  the  environmental 
assessment  (c)(1),  SCS: 

(i)  Is  not  to  provide  technical  and  fi¬ 
nancial  assistance  for  draining  or  oth¬ 
erwise  altering  wetlands  typ>es  3 
through  20  in  order  to  convert  them  to 
other  land  uses.  On  individual  operat¬ 
ing  units  in  nonproject  type  areas 
where  wetlands  of  types  3  through  20 
would  be  drained  or  otherwise  altered 
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due  to  structural  measures  designed 
for  other  purposes,  it  will  be  necessary 
to  inform  landowners  of  the  alterna¬ 
tive  ways  of  avoiding  or  mitigating  the 
incidental  loss  of  these  wetlands.  As¬ 
sistance  will  be  provided  only  if  one  of 
the  alternatives  is  selected  for  installa¬ 
tion. 

(ii)  Can  provide  technical  and  finan¬ 
cial  assistance  to  alter  wetlands  types 
1  and  2,  including  conversion  to  other 
uses  such  as  cropland  and  pastureland. 
Such  assistance  in  Minnesota,  South 
Dakota,  and  North  Dakota  is  to  be 
given  in  accordance  with  item  (iii), 
SCS  will  encourage  the  preservation  of 
wetlands  types  1  and  2  where  they  are 
adjacent  to  wetlands  types  3  through 
20  and  are  needed  to  maintain  a  bal¬ 
anced  aquatic  or  semiacquatic  ecosys¬ 
tem.  When  a  decision  is  made  by  the 
landowner  or  user  to  alter  wetlands 
types  1  and  2  or  to  convert  them  to 
other  uses,  SCS  will  encourage  the  ap¬ 
plication  of  conservation  land  treat- 
mentTrteasures  needed  to  reduce  ero¬ 
sion  and  sedimentation  and  protect  en¬ 
vironmental  values:  and  SCS  w'ill  en¬ 
courage  decisions  to  preserve  key  areas 
and,  where  possible,  to  include  en¬ 
hancement  measures  on  such  areas. 

(iii)  Will  provide  technical  and  finan¬ 
cial  assistance  in  the  States  of  Minne¬ 
sota,  North  Dakota,  and  South 
Dakota,  for  draining  or  otherwise  al¬ 
tering  w^etlands  types  1  and  2  in  order 
to  convert  then\  to  other  uses  in  ac¬ 
cordance  with  provisions  of  section 
16A  of  Pub.  L.  87-732  as  follows: 


Soil  Conservation  and  Domestic 
Allotment  Act 


Pub.  L.  87-732,  16  U.S.C.  590  P-1,  October  2, 
1962 

Sec.  16  A.  The  Secretary  of  Agriculture 
shall  not  enter  into  an  agreement  in  the 
States  of  North  Dakota,  South  Dakota,  and 
Minnesota  to  provide  financial  or  technical 
a.ssistance  for  W’etland  drainage  on  a  farm 
under  authority  of  this  act  if  the  Secretary 
of  the  Interior  has  made  a  finding  that  wild¬ 
life  preser\'ation  of  such  land  in  its  un¬ 
drained  status  will  materially  contribute  to 


wildlife  preservation  and  such  finding,  iden¬ 
tifying  specifically  the  farm  and  the  land  on 
that  farm  with  respect  to  which  the  finding 
was  made,  has  been  filed  with  the  Secretary 
of  Agriculture  within  90  days  after  the 
filing  of  the  application  for  drainage  assist¬ 
ance:  Provided,  That  the  limitation  against 
furnishing  such  financial  or  technical  assist¬ 
ance  shall  terminate  (1)  at  such  time  as  the 
Secretary  of  the  Interior  notifies  the  Secre¬ 
tary  of  Agriculture  that  such  limitation 
should  not  be  applicable,  (2)  one  year  after 
the  date  on  which  the  adverse  finding  of 
the  Secretary  of  the  Interior  was  filed 
unless  during  that  time  an  offer  has  been 
made  by  the  Secretary  of  the  Interior  or  a 
State  government  agency  to  lease  or  to  pur¬ 
chase  the  wetland  area  from  the  owner 
thereof  as  a  waterfowl  resource,  or  (3)  five 
years  after  the  date  on  which  such  adverse 
finding  was  filed  if  such  an  offer  to  lease  or 
to  purchase  such  wetland  area  has  not  been 
accepted  by  the  owner  thereof:  Provided 
further.  That  upon  any  change  in  the  own¬ 
ership  of  the  land  with  respect  to  which 
such  adverse  finding  was  filed,  the  eligibil¬ 
ity  of  such  land  for  such  financial  or  techni¬ 
cal  assistance  shall  be  redetermined  in  ac¬ 
cordance  with  the  provisions  of  this  section. 


(iv)  Will  not  provide  assistance  in 
project  actions,  such  as  watershed  or 
resource  conservation  and  develop¬ 
ment  (R.C,  &  D,)  areas,  which  include 
features  designed  for  the  purpose  of 
draining  or  otherwise  altering  wet¬ 
lands  types  3  through  20  in  order  to 
convert  them  to  other  land  uses.  If 
such  projects  include  features  for 
other  purposes  that  unavoidably 
result  in  losses  to  types  3  through  20 
wetlands,  the  loss  is  to  be  mitigated  by 
establishing  wetland  habitat  values  in 
the  same  vicinity  that  are  equivalent, 
insofar  as  possible,  to  the  wetland 
habitat  values  lost.  Provisions  are  to 
be  made  for  managing  these  estab¬ 
lished  wetlands  in  a  way  to  assure  that 
the  habitat  values  provided  are  equal 
to  those  lost,  insofar  as  possible.  Spon¬ 
sors.  conservation  organizations.  State 
fish  and  wildlife  agencies,  or  others 
can  assume  these  management  respon¬ 
sibilities. 

(V)  Will  assist  in  restoring  damaged 
wetlands  that  are  not  irrevocably  com¬ 
mitted  to  other  uses  and  in  establish¬ 


ing  wetland  habitat  where  appropri¬ 
ate. 

(vi)  Will  encourage  landowners  and 
project  sponsors  to  consider  and  use 
the  progrrams  of  other  Federal,  State, 
and  local  agencies  and  private  organi¬ 
zations  that  may  help  to  preserve  wet¬ 
lands. 

(3)  Exceptions.  Section  2(a)  of  Ex¬ 
ecutive  Order  11990  provides  that  the 
head  of  a  Federal  agency  may  use  dis¬ 
cretion  in  providing  assistance  for  new 
construction  located  in  wetlands  when 
there  is  no  practical  alternative  and 
when  the  proposed  action  includes  all 
practical  measures  to  minimize  harm 
to  wetlands.  SCS  policy  is  as  follows: 

(i)  For  project-type  activities,  the 
SCS  Administrator  may  grant  excep¬ 
tions  to  the  above  policies  on  a  case- 
by-case  basis  where  necessary  to  meet 
identified  irrigation  water  manage¬ 
ment  (water  quality  and  water  conser¬ 
vation)  objectives.  In  considering  such 
exceptions,  the  Administrator  will 
evaluate  economic,  environmental,  and 
other  pertinent  factors  and  all  practi¬ 
cal  measures  to  minimize  harm  to  wet¬ 
lands  are  to  be  included  in  the  pro¬ 
posed  action. 

(ii)  For  nonproject-type  activities. 
State  Conservationists  are  delegated 
the  authority  to  grant  exceptions  to 
the  above  procedures  on  a  farm-by¬ 
farm  basis  where  irrigation  water 
management  (water  quality  and  water 
conservation)  objectives  are  in  conflict 
with  wetland  protection.  In  consider¬ 
ing  such  exceptions,  the  State  Conser¬ 
vationist  is  to  evaluate  economic,  envi¬ 
ronmental,  and  other  pertinent  factors 
and  is  to  provide  assistance  only  if  all 
practical  measures  to  minimize  harm 
to  wetlands  are  included  in  the 
planned  action  to  be  implemented. 

(4)  Early  Public  Review.  SCS  will 
provide  an  opportunity  for  early 
public  review  of  any  plans  or  proposals 
for  new  construction  in  wetlands,  in 
accordance  with  section  2(b)  of  Execu¬ 
tive  Order  11514,  as  amended.  SCS 
procedures  for  such  review  are  de¬ 
scribed  in  7  CFR  650^6. 
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